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JURISDICTION 
The Supreme Court has jurisdiction of this appeal pursuant 
to Utah Code Ann. §78-2-2(3)(f) (1992). 
ISSUES PRESENTED FOR REVIEW 
Issue 1; Does the 1937 Weber River Decree, which was a 
general adjudication of surface water rights along "The Weber 
River System" as defined in the Decree, invalidate 1896 Diligence 
Claims, (Utah Code Ann §73-15-13 (1953)), filed in 1957 on 
percolating waters from isolated, unnamed springs on Kamas Hills' 
property which were not adjudicated in the Decree? 
The corollary issue for review is whether the trial court 
properly interpreted the language of the Weber River Decree, in 
light of its judicial history and the law in effect at the time 
the general adjudication proceeding commenced in 1923, that 
percolating waters of the isolated springs on Kamas Hills' 
property were not included in the adjudication and the Decree. 
Standard of Review. The trial court's interpretation of the 
1937 Weber River Decree is an issue of law and this court will 
not defer to the trial court's ruling thereon or its 
interpretation of Section 73-15-13. Bonham v. Morgan, 788 P.2d 
497, 499 (Utah 1989) However, this court will defer to the trial 
court's factual determinations relevant to the interpretation of 
the Decree by the State Engineer and as to the nature and 
description of the Kamas Hills Springs and whether said springs 
are of the type and location to be considered part of the Decree. 
Factual determinations are not reversed unless "clearly 
1 
erroneous". Eskelsen v. Town of Perry, 819 P.2d 770, 771 (Utah 
1991). 
Issue 2; Whether the trial court's finding that the 
isolated, unnamed springs, percolating on Kamas Hills' property, 
are not and have not been "directly tributary" to "The Weber 
River System", as defined in the Weber River Decree, is clearly 
erroneous. 
Standard of Review. The trial court's factual findings are 
reviewed by this court under the "clearly erroneous standard" of 
Utah R. Civ. P. 52(a). Eskelsen, 819 P.2d at 771. The evidence 
is surveyed in the light most favorable to the findings. College 
Irr. Co. v. Logan River and Blacksmith Fork Irr. Co., 780 Pc2d 
1241, 1244 (Utah 1989). 
Issues 3; Whether the trial court's finding that the 
plaintiff's evidence did not establish that the percolating 
waters from the isolated springs on Kamas Hills' property 
"definitely make their way into the Weber River" is clearly 
erroneous, 
Standard of Review. The trial court's factual findings are 
reviewed by this court under the "clearly erroneous standard" of 
Utah R. Civ. P. 52(a). Eskelsen, 819 P.2d at 771. The evidence 
is surveyed in the light most favorable to the findings. College 
Irr. Co. v. Logan River and Blacksmith Fork Irr. Co., 780 P.2d 
1241, 1244 (Utah 1989). 
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REFERENCES TO THE RECORD ON APPEAL 
Appellee Kamas Hills refers to the record on appeal as 
follows: 
"R. H - Refers to the pages of the trial court's file, 
including all pleadings and documents. 
"Tr. Vol: page" - Refers to trial transcript as: 
Vol. 1 (testimony received on September 26, 1991; 
Vol. 2 (testimony received on September 27, 1991); or 
"Ruling" (the court's oral findings, attached as 
Addendum "D"). 
"Exh. " - Refers to trial exhibit. 
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STATUTORY PROVISIONS 
A. Utah Code Ann. S 7 3 - 5 - 1 3 (1989) p r o v i d e s : 
73-5-13. Notice of claim to surface or underground water 
not otherwise represented — Filing — Form — 
Information and proof required — Corrections — 
Prima facie evidence of rights. 
All claimants to the right to the use of water, including both surface and 
underground, whose rights are not represented by certificates of appropriation 
issued by the state engineer, by applications filed with the state engineer, by 
court decrees or by notice of claim heretofore filed pursuant to law, shall file 
notice of such claim or claims with the state engineer on forms furnished by 
him setting forth such information and accompanied by such proof as the state 
engineer may require, including but not limited to the following: 
The name and post-office address of the person making the claim; the quan-
tity of water claimed in acre-feet; and/or the rate of flow in second feet; the 
source of supply; the priority of the right, the location of the point of diversion 
with reference to a United States land survey corner; the place, nature, and 
extent of use; the time during which the water has been used each year and 
the date when the water was first used. A notice of claim may be corrected by 
filing with the state engineer a corrected notice designated as such and bear-
ing the same number as the original claim. No fees shall be charged for filing 
a corrected notice of claim. 
Such notices of claim, or claims, as provided in this section, shall be prima 
facie evidence of claimed right or rights therein described. 
History: C. 1943, 100-5-15, added by L. 
1949, ch. 97, * 3; L. 1955, ch. 160, § 1. 
B. 1919 Utah Laws, Chapt. 67, SSI et seq. (eff. March 13, 
1919), regarding adjudications and the State Engineer's powers 
and duties, is appended to the Brief of Appellee Utah State 
Engineer. To avoid unnecessary duplication, these statutes are 
not reproduced herein. 
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STATEMENT OF CASE 
A, Nature of the Case 
Plaintiffs appeal from the judgment of the Third 
District Court of Summit County in their action under Utah Code 
Ann. §73-3-14 (1989) for judicial review of the Defendant State 
Engineer's grant of a Water Change Application to Defendant Kamas 
Hills Ltd. ("Kamas Hills"). 
B. Course of the Proceedings Below 
On January 10, 1990, Appellant Provo River Water Users' 
Association ("Provo River Users'") filed this action to review 
the State Engineer's approval of Kamas Hills' Change 
Application1 involving three isolated, unnamed springs located 
in the eastern foothills of Kamas Valley, near the town of 
Marion, Summit County, Utah. Addendum "A" to this brief is a 
copy of Exhibit 31, a map showing the location of these springs 
east of Marion. The State Engineer's Memorandum Decision, 
approving the change application, is attached hereto as Addendum 
"E". 
The Complaint of Provo River Users' sought a declaratory 
judgment that the waters used by Kamas Hills on its land, 
pursuant to the Diligence Claims, had been adjudicated in 1937 by 
xThe original Application for Permanent Change was filed by 
City Creek Enterprises. Kamas Hills later succeeded to all 
interest and right of City Creek Enterprises in and to the 
diligence water rights and the change application, and became the 
defendant in this matter. Therefore, all references herein shall 
be to "Kamas Hills", as the successor-in-interest to City Creek 
Enterprises and the substituted defendant-in-interest in the 
case. (Motion, R. 36; Order, R. 43) 
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the Weber River Decree and that Kamas Hills and its predecessors 
had no right of use, Provo River Users' also generally 
complained that approval of the change application would "impair 
[its] vested water rights." (Compl., R. 1-9) 
Defendants, the Utah State Engineer and Kamas Hills, filed 
separate answers, generally denying Provo River Users' claims. 
While recognizing that most surface waters within the Weber River 
System were adjudicated by the Weber River Decree, Defendants 
affirmatively alleged that not "all" waters within the system 
were so adjudicated. Specifically, Defendants alleged that the 
Weber River Decree did not adjudicate rights to the isolated 
spring waters identified in Diligence Claims 35-1723 and 35-1724, 
filed in 1957 by John Ivan Andrus, the predecessor-in-interest to 
Defendant Kamas Hills. (State's Answer, R. 15-16; Kamas Hills' 
Answer, R. 45-46) 
The trial court denied the parties' cross motions for 
summary judgment, but held that the United States was an 
indispensable party to the action because it was the owner of the 
water rights through which Provo River Users' claimed its right 
to protest. (R. 246) Upon its motion to intervene, the United 
States was joined as an indispensable party plaintiff with Provo 
River Users'. (R. 254-5) 
At the conclusion of the trial on September 26 and 27, 1991, 
the trial court made oral findings, specifically finding that the 
1937 Weber River Decree "is not ambiguous as far as it goes but 
it doesn't go as far as Plaintiff claims it goes." Therefore, 
6 
the Decree did not adjudicate the right to the use of the 
isolated springs claimed by Kamas Hills. (Min. Entry, R. 404; 
Tr. "Ruling": 3-6) The court's oral ruling is attached as 
Addendum "D". 
The trial court's formal Findings and Conclusions (Addendum 
MC") and Decree (Addendum HB") were entered on November 25, 
1991. (R. 415-25) The court determined, inter alia, that: 
1. The 1937 Weber River Decree did not purport to 
adjudicate any rights to the use of water from the Kamas Hills 
Springs, and that water is not covered by the Decree; 
2. The Kamas Hills Springs are not surface tributary 
to the Weber River and Plaintiffs failed to show that the spring 
waters definitely make their way to the Weber River; 
3. The Diligence Claims filed by Kamas Hills' 
predecessor, John Ivan Andrus, are valid and in full force and 
effect; and 
4. The State Engineer's approval of the Kamas Hills' 
change application was affirmed. (Add. C, Findings, R. 416-20) 
After denial of their post-judgment motions on January 8, 
1992, Plaintiffs Provo River Users' and the United States 
appealed to this Court. (Notice, R. 506) 
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STATEMENT OF FACTS 
Appellee Kamas Hills objects to Appellants' statement of 
facts. Although Appellants purport to state the facts in the 
light most favorable to Defendants and Appellees, Appellants' 
statement is incomplete and conclusory. Many "facts" stated are 
unsupported by the record herein. Furthermore, appellants fail 
to marshal all the evidence, favorable and unfavorable, to show 
that the court's findings are "clearly erroneous". Accordingly, 
Appellee Kamas Hills Ltd. states the facts relating to 
Defendant's Diligence Claims and the Kamas Hills springs. In its 
argument, Appellee also states the facts pertaining to the Weber 
River Adjudication and Decree and the law of water rights before 
1935. 
On March 22, 1957, Mr. John Ivan Andrus filed with the Utah 
State Engineer Statements of Water User's Claims to Diligence 
Rights, Nos. 35-1723 and 35-1724. These sworn statements are 
commonly referred to as "Diligence Claims". The Diligence Claims 
filed by Mr. Andrus claim the right to, and the continuing use 
of, the water from certain isolated, unnamed springs on his 
property for irrigation and stock watering purposes, dating back 
to before 1896. (Exh. 6, 7) 
A "Diligence Claim" is a notice of the right to use surface 
or underground water, by a claimant whose water right is not 
represented by a certificate of appropriation, by a court decree 
or by other notice of claim filed pursuant to law. A filed 
notice of diligence right must set forth, inter alia, the dates, 
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the manner, and the location of the water's use. See, Utah Code 
Ann. §73-5-13 (1989), as enacted 1949 Utah Laws, Chapt. 97, §3, 
pp. 267-8.2 The diligence claim is filed with the office of 
the State Engineer as a public record and is considered by the 
Engineer, and by Section 73-5-13, to be "prima facie evidence" of 
the claimant's water right. (Tr. 1: 160-1, 196, 199) 
The spring waters described in Diligence Claims 35-1723 and 
35-1724 are located near the south quarter corner of Section 3, 
Township 2 South, Range 6 East, S.L.B.M., on the mountainside 
east of Marion, Utah, in Kamas, or "Rose", Valley. (Exh. 6, 7, 
31) An overview of the spring area can be seen in Addendum "A". 
Historically, these springs have remained unnamed but were 
referred to in this record as the "Andrus Springs" (Tr. 2: 9, 12) 
or the "Kamas Hills Springs". (Tr. 1: 109) For ease of 
reference, these springs will be referred to herein as the "Kamas 
Hills Springs." 
The geology of the Kamas Valley/Uintah Mountain region is 
complex. The valley was generally described by Plaintiff's 
witnesses as a "basin" or "bowl" that produces hundreds of 
isolated springs, too numerous to count. (Tr. 1: 116, 81-3) 
The Kamas Hills Springs spontaneously percolate from 
underground to the surface and flow downhill for several hundred 
feet at a rate of approximately .6 feet per second. (R. 57; Tr. 
1: 108-9, 2: 52-53; Exhs. 6, 7, 23-25) Its path is at times 
2See also, Eskelsen v. Town of Perry, 819 P.2d 770, 771 n.l, 
773 n. 8 (Utah 1991). 
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diffused as the water flows through "marshy" areas that also 
contribute to the spring flow. (Tr. 108-9; Exhs. 23,26) Then 
the spring water dies out and seeps back into "permeable gravel" 
and alluvial cover. The water not seeping back into the ground 
is gathered in a small pond (Tr. 2: 53, 57; Is 86, 108-9; Exh. 
26), and has been used for stock watering and to irrigate all or 
part of the surrounding 62 acres in Section 3, Township 2 South, 
Range 6 East, since before 1896. (Exhs. 6, 7, 25) All of the 
unused "waste" water seeps back into the alluvium ground and does 
not flow off from the property that was then owned by John Ivan 
Andrus. (Tr. 1: 86; 2: 46, 53, 58, 60) The Kamas Hills Springs 
do not flow into or near any other natural water channel or 
source and are not surface tributary to the Weber River or to any 
of its tributaries. (Tr. 1: 89, 108; Tr. 2: 38, 46, 58) The 
springs are entirely "isolated" from any other natural water 
course. (Tr. 2: 46, 58, 60) 
In June 1988, Kamas Hills' immediate predecessor, City Creek 
Enterprises (the successor in interest to the Andrus property and 
its appurtenant Diligence Claims 35-1723 and 35-1724), filed a 
change application to change the nature of the waters' use from 
irrigation and stock watering to domestic use, both year-round 
and occasional. (Exh. 5) Provo River Users' protested the 
application, claiming that the Andrus Diligence Claims were 
invalid because Andrus had filed them subsequent to a 1937 
general adjudication of the Weber River and that Andrus's rights 
10 
were not included in said adjudication. (Enq. Decision, Add. E, 
Exh. 8) 
The 1988 Change Application, and its underlying Diligence 
Claims were investigated by the State Engineer's office. (Tr. 1: 
199-209; 2: 31-4, 38-40) The State's Directing Engineer for 
Appropriations, Kent L. Jones, reviewed the Kamas Hills 
application, the 1937 Weber River Decree and the State Engineer's 
Proposed Determination to see if the Kamas Hills Springs were 
included therein. He determined that the springs were isolated 
from and not surface tributary to the Weber River, or to any of 
its tributaries, and did not appear to be included in either the 
Decree or the Proposed Determination. (Tr. 2: 34-8) 
Mr. James Riley, the State's Regional Engineer for the Weber 
River in 1988, also studied the Kamas Hills application and 
testified at trial that, in his opinion, the water rights to the 
Kamas Hills Springs were not included in the Weber River Decree. 
(Tr. 1: 211-12) After a field investigation, their 
recommendation to the State Engineer was that the Kamas Hills 
application should be approved, based upon the Andrus Diligence 
Claims, Nos. 35-1723 and 35-1724. (Tr. 2: 35-36) 
Following a 1989 hearing in Summit County, the State 
Engineer concluded that numerous water sources within the Weber 
River Drainage Area were unaddressed in the Weber River Decree, 
and that, over many years, the Engineer had received numerous 
diligence claims filed on such sources. (See e.g. Exhs. 32, 33, 
34) He determined that the water from the Kamas Hills' springs 
11 
was not addressed in the Weber River Decree and Kamas Hills' 
Change Application could be approved, as modified, without 
impairing the vested rights of others. Accordingly, the Change 
Application was approved on September 8, 1989. (Add. "E", Eng. 
Decision, Exh. 8) (See also Tr. 2: 45, the proffer of proof of 
witness E.J. Skeen, Tr. 1: 172) 
SUMMARY OF ARGUMENT 
Because the Kamas Hills Springs were considered private 
property before 1935 and were not subject to adjudication, the 
springs were never made part of or included in the Weber River 
System adjudication and its Decree. The right to the use of the 
waters from the Kamas Hills Springs was not adjudicated by the 
Decree. Defendant Kamas Hills is the valid owner of the 
appropriated rights to the springs by virtue of Diligence Claims 
35-1723 and 35-1724, which are prima facie evidence that 
Defendant's predecessors appropriated and used these spring 
waters since before 1896. 
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POINT I 
THE WEBER RIVER ADJUDICATION AND ITS DECREE 
In June, 1937, the Second District Court issued a general 
adjudication decree of the "Weber River System." (Exh. 30, 
Findings of Fact and Weber River Decree) The case originated in 
1921 as Plain City Irr. Co. v. Hooper Irr. Co., Civil No. 7487 in 
Weber County.3 In order to determine the rights of the numerous 
claimants along the Weber and Ogden Rivers in Weber, Davis, 
Morgan, and Summit Counties, the matter was converted to a 
general adjudication of the "Weber River System" under the 
general adjudication laws then in effect.4 (Exh. 30, pp. 1, 10) 
See also 1919 Utah Laws, Chap. 67, pp. 177-203. 
During the Weber River Adjudication, from before 1921 
through 1935, the authority of the State Engineer to regulate, 
and of the Court to "adjudicate", water rights extended only to 
3Unfortunately, the parties herein were advised that the 
entire record of the Weber River adjudication proceedings has 
been lost or misplaced by the Weber court clerk's office. This 
extensive, vital record was not, and is not now, available to 
indicate or evidence the jurisdictional limits of the 
adjudication or to what extent, if any, John I. Andrus and the 
Kamas Hills Springs were involved in the proceedings. 
4The cases decided by this court arising out of that general 
adjudication proceeding include: Plain City Irr. Co. v. Hooper 
Irr. Co., 87 Utah 545, 51 P.2d 1069 (1935) (Describing the 
procedural background of the general adjudication while deciding 
a dispute along the East Canyon Creek tributary.); Huntsville 
Irr. Association v. District Court. 72 Utah 431, 270 P. 1090 
(1928) (Motion for writ to prohibit further Plain City 
proceedings was denied); and Smith v. District Court. 69 Utah 
493, 256 P. 539 (1927) (A separate action between water claimants 
in Morgan County was allowed to proceed because other relief was 
requested in addition to an adjudication of water rights. The 
opinion also discusses the procedural background of the 1919 
general adjudication statutes.) 
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waters "flowing in known and defined channels," as provided in 
1919 Utah Laws, "Water and Water Rights," Chapt. 67, §1, p. 177. 
(Tr. 1: 156, 166-7) 
Waters that "percolated" or "seeped" from the underground 
briefly, then returned to the underground, and did not flow in 
"known and defined channels" were considered subsurface or 
underground waters. Such waters were private waters, owned by 
the landowner, and were not subject to appropriation or to 
regulation and adjudication by the State.5 (Tr. 1: 156, 164-6, 
134) Mr. Skeen, the attorney for the Utah State Engineer in 
1935, testified that, although there were some exceptions, 
isolated springs within the expanded Weber River Basin drainage 
area were not involved in the "Weber River System" adjudication. 
The State Engineer considered the Weber River Decree to cover 
only the River's named tributaries and the seeps and springs 
immediately adjacent to the river. (Tr. 1: 166-7, 156-7, 173-9) 
When the Plain City case was converted to a general 
adjudication of the "Weber River System", it did not appear that 
the State Engineer had begun or completed a "hydrographic survey" 
of the "Weber River System", as required by Law. Plain City, 87 
Utah at 547. The Engineer was ordered by the District Court to do 
so. Personal and public notice was given as required by law to 
claimants to file claims in and to the use of the waters of the 
Weber River System. Plain City, 87 Utah at 552-3. Exhibit 27 is 
billow Creek Irr. Co. v. Michaelson, 21 Utah 248, 254-5, 60 
P. 943 (1900). 
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the notice published in the Park City Record on Sept. 7, 1923, 
and is addressed to specific individuals and "all others unknown 
who are owners of the right to use of the water from the Weber 
River who have not filed claim" or have not been personally 
served. John Ivan Andrus is not named therein. 
The State Engineer commenced his hydrographic survey in 
October, 1921. In conducting the required survey, and in order 
to propose a determination of water rights, the Engineer's office 
prepared hydrographic survey maps of lands, water sources and 
their usage along the Weber River System. (Exhs. 28, 29; Tr. 1: 
189, 191-3) These maps represent the actual field surveys by the 
water engineers of the areas and waters under adjudication. (Tr. 
1: 191-2; Tr. 2: 21) There was no survey of or map prepared for 
Section 3, Township 2 South, Range 6 East, where John Andrus' 
property and his springs were located. The Kamas Hills Springs 
were not included on any survey map and are not located or 
described in any way in the State Engineer's resulting Proposed 
Determination. (Tr. 1: 191-4; Tr. 2: 11,16; Exh. 39) 
In 1924, after completing this hydrographic survey of the 
"Weber River System," the State Engineer filed his Proposed 
Determination of Water Rights on the Weber River System. (Exh. 
39) In this Proposed Determination, the State Engineer defined 
for the court the area being adjudicated as the "Weber River 
System", and further described that "System" as consisting of its 
seven surface tributaries: 
. . . [T]he Weber River is a natural stream of water 
rising in and flowing through Summit, Morgan, Weber and 
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Davis Counties . . . . The seven principal tributaries 
of the river are Beaver Creek, Silver Creek and East 
Canyon Creek from the south and west; and Chalk Creek, 
Echo Creek, Lost Creek and Ogden River from the north 
and east . . . 
. . . [A]fter a full consideration of the 
statements of claims and surveys, records and files and 
after a personal examination of the Weber River System 
the State Engineer has formulated a proposed 
determination of all rights to the use of water from 
said system. . . . 
(Exh. 39, p. 1) 
The Proposed Determination is then segregated into various 
categories: proposed rights to specific waters within the 
"System" (Section IV, pp. 3-243); persons filing claims but 
determined to have no rights (Section V, p. 244); persons filing 
either disclaimers or no claim to the "System" (Section VI, pp. 
244-49); and, claims not supported by evidence of appropriation 
(Section VII, p. 250). (Exh. 39) In Section VIII of his 
proposal, the State Engineer stated: 
Certain lands in this State have enjoyed some 
benefits from the application of water thereto by other 
than diversion from natural channels or sources, such 
for instance, as natural swamps or meadow lands watered 
from over flow, seepage water, etc. 
The Statutes appear not to point the way 
sufficiently to enable the State Engineer certainly to 
determine water rights with respect to these classes of 
lands and no determination, therefore, is made with 
respect to them. . . . 
(Exh. 39, p. 263) 
John I. Andrus is listed under Section VI of the Proposed 
Determination as a person having either filed a disclaimer or 
making no claim to "any of the waters of the Weber River or its 
tributaries." (Exh. 39, p. 244) 
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The Engineer's Proposed Determination also invited water 
users and claimants to comment on or object to the Proposal 
before a final decree was entered. (Exh. 39, preface) 
Thereafter, on June 2, 1937, the Second District Court 
entered its Decree, adjudicating water rights to the "Weber River 
and Tributaries", according to the Proposed Determination, as 
modified and revised. (Exh. 30, Decree, pp. 10-11) Although 
significant changes in the laws of appropriation and adjudication 
had taken place between 1933 and 19356, the court's Decree was 
based on and entered "in accordance with Chapter 67, Laws of Utah 
1919, as amended." (Exh. 30, Decree, p. 10; Tr. 1: 180-1, 185) 
Mr. Skeen testified that because the adjudication was 
pending and in process as early as 1923, underground water rights 
were not mentioned or referred to in the Decree. The absence of 
language regarding "surface" and "underground" rights in the 
"drainage system" is unique to the Weber Decree, contrary to 
virtually every other general adjudication commenced after 1935. 
(Tr. 1: 179-80) 
The Decree does award rights to certain waters which are not 
included in the Engineer's Proposed Determination and are 
unrelated here. However, there remained hundreds of springs and 
other waters that were not adjudicated by the Decree. (Tr. 1: 
61933 Utah Rev. Stat., §§100-1-1 to 100-5-12 (1939 Supp.); 
1935 Utah Laws, Chapt. 105, p. 195. Wrathall v. Johnson, 86 Utah 
50, 40 P.2d 755 (1935); Riordan v. Westwood, 115 Utah 215, 203 
P.2d 922 (1949) (describing the changes in the law during this 
period). See also, Ullrich, "Underground Water Rights in Utah", 
6 Utah Bar Bull. 93, 94-5 (July 1936); Skeen, "Recent Amendments 
to Utah Water Laws", 12 Utah Bar Bull. 1-3, 13 (Jan./Feb. 1942) 
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128-9, 117-9, 173, 176-77; Tr. 2: 45) The Kamas Hills Springs 
are not listed or described in the Decree. (Tr. 1: 211; Tr. 2: 
9; Exh. 30)) 
Although owners of some isolated springs or underground 
rights may have wanted their rights determined and awarded in the 
final Decree, and therefore filed claims, such owners were not 
required by the Engineer to do so. (Tr. 1: 173, 176-8) Some 
water rights and claims that were not included by the Engineer in 
his surveys, maps, or proposal were later included in the Decree. 
(Tr. 2: 20) For example, although Hoyt's Canyon Creek was not 
surveyed or referenced in the Proposed Determination, the Decree 
does award to a "J. I. Andrus", along with others, certain 
portions of water from Hoyt's Canyon Creek in Section 34, 
Township 1 South, Range 6 East, approximately one mile north of 
the Kamas Hills springs. (Exh. 30, Decree, at 77, Right IF 988) 
Hoyt's Canyon is a well-defined, deep canyon, with an established 
stream bed coming out of the canyon into the valley floor. (Tr. 
2: 20-1) Although Hoyt's Creek water is now entirely 
appropriated and removed from its well-defined creek channel for 
irrigation, at one time it was surface tributary to Crooked and 
Thorn Creeks. These creeks are surface tributary to Beaver Creek 
and, from there, to the Weber River. (Tr. 2: 56-8; 1: 96-100) 
The record does not disclose any action regarding the Kamas 
Hills Springs until John Ivan Andrus filed his Diligence Claims 
35-1723 and 35-1724 on March 22, 1957, pursuant to Utah Code Ann. 
§73-5-13 (1953, as amended 1955). The Diligence Claim Statute 
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had been originally enacted in 1949 as Utah Code Ann. §100-5-15 
(1943, as amended). 
Since 1954, hundreds of other Diligence Claims have been 
filed with the Utah State Engineer by water users to establish 
their prima facie rights, pursuant to Section 73-5-13, to waters 
within the Weber River drainage area (Area "35"). (Exhs. 32-34; 
Tr. 1: 195-201) 
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POINT II 
THE TRIAL COURT PROPERLY HELD THAT THE WATER 
RIGHTS TO THE KAMAS HILLS SPRINGS WERE NOT 
ADJUDICATED BY THE 1937 WEBER RIVER DECREE. 
A. The Issue 
The gravamen of Plaintiffs' argument is that the right to 
use water from the Kamas Hills Springs was adjudicated in the 
1937 Weber Decree. Plaintiffs do not contest the fact that Kamas 
Hills, and its predecessors, have appropriated and used these 
spring waters since before 1896. There was and is no dispute as 
to the manner or amount of use of water by Kamas Hills and its 
predecessors. Nor was there any evidence of how Kamas Hills' use 
would "impair vested rights" other than a general assertion that 
use of an isolated spring adversely impacts on Plaintiffs. In 
fact, Plaintiffs confessed having no knowledge of the springs use 
by Kamas Hills or its predecessors, and admitted that Plaintiffs' 
claims of "impairment" of rights depended upon how the water had 
and would be used. (Tr. 1: 56-8) No evidence was submitted to 
support Plaintiffs' claims on these issues and they cannot be 
argued here on appeal. 
The only issue before this court is whether the Weber River 
Decree, despite its narrow language, the historical and legal 
context in which it was entered, and over fifty years of 
application by the State Engineer, must now be interpreted to 
included the isolated, percolating waters — in this case, the 
Kamas Hills Springs. 
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The pervasive failing of Plaintiffs' brief and its arguments 
is their absolute refusal to recognize and consider the 
historical, legal underpinnings of the 1937 general adjudication 
and the purpose and function of the 1949 Diligence Claim statute, 
Utah Code Ann. §73-5-13 (1989) Plaintiffs would have this Court 
interpret the Weber River Decree in a vacuum, ignoring the 
substantial evolution of Utah water law since the 1920 's and 
1930#s and the Weber River adjudication proceedings. 
While neither time nor space permits Kamas Hills an in-depth 
analysis of the legal history and the specific complexities of 
how the common law was supplanted by legislation from 1903 
through 1955, we do attempt here to give this court a brief 
overview. We agree with the State Engineer that Appellants seek 
to upset the entire apple cart of Section 73-5-13 Diligence 
Claims by casting a pall over hundreds of diligence claims filed 
within the Weber River area since 1954 (and similarly 
unadjudicated by the Weber Decree), and, indeed, over numerous 
other diligence rights in other drainage areas of this state. 
(See Exhs. 32, 33, and 34) 
Attempting to deny this inevitable impact, Plaintiffs claim 
that their arguments apply only to this case and to these 
diligence filings, because a "J. I. Andrus" was an actual party 
to the Decree and was awarded a right in Hoyt Springs, but not in 
the subject springs. (Exh. 30, Decree p.77) Whether the "J.I. 
Andrus" referred to in the Decree is the same person as John Ivan 
Andrus who filed defendant's Diligence Claims is merely 
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speculative because there is no evidence in the record that they 
are the same. And, whether "J.I. Andrus" or John Ivan Andrus 
were ever actual parties to the Weber River adjudication 
proceedings, or even filed any claim to any water, is also not 
ascertainable in the record and is a matter of speculation. 
Apparently, Plaintiffs are willing to speculate as to the meaning 
of the Decree when that speculation is favorable to their view. 
In any event, the issue is not one of the adjudication 
court's jurisdiction over John Andrus, personally, or over the 
rights to the Hoyt Spring water awarded to "J. I. Andrus." The 
issue is whether the State Engineer and the district court ever 
acquired or asserted jurisdiction over, and adjudicated, the 
subject matter of this case — the Kamas Hills Springs. 
We submit that there is absolutely no evidence in the record 
to show that, from 1921 through 1937, the State Engineer or the 
district court ever purported to determine the right to use the 
water from the isolated springs that percolated to the surface on 
the John Ivan Andrus property. The facts and historical 
development of the law clearly compel the opposite conclusion. 
B. The Historical Development of the Law 
In 1903, the Utah legislature adopted the law of 
appropriation and placed all water flowing "in known and defined 
channels" under the jurisdiction of the State Engineer. 1903 
Utah Laws, "Water Rights and Irr.", Chapt. 100, §1, p. 88. 
Underground waters in "known and defined" channels were 
considered to be the water immediately below the surface of 
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defined watercourses. Cf. Chandler v. Utah Copper Co., 43 Utah 
479, 135 P. 106 (1913) The State's regulation and adjudication 
powers extended only to "public waters". There was no 
administrative control asserted over waters that did not flow in 
established, defined channels. As noted, ground waters were 
considered private, and not public, waters. 
Until 1935, Utah followed the common law, or "English Rule", 
that water that "percolated to the surface" and returned, without 
leaving a landowner's property, was considered part and parcel of 
the soil, and owned and controlled by the landowner.7 
"Percolating waters" included waters that reached the surface in 
the form of isolated springs. Willow Creek Irr. Co. v. 
Michaelson, 21 Utah 248, 60 P. 943 (1900); Accord Peterson v. 
Eureka Hill Mining Co.. 53 Utah 70, 176 P. 729 (1918). Such 
waters (which include the Kamas Hills Springs) were described as 
"diffused water" on private land, percolating through the ground, 
not forming a part of and not "contributing" or "tributary" to 
the flow of any defined stream or body of water, as far as known. 
Percolating springs were within the landowner's private domain 
and were not subject to appropriation or adjudication by the 
State. Riordan v. Westwood, 115 Utah at 221-3; (quoting Wrathall 
7Bullock v. Tracy, 4 Utah 2d 370, 374, 294 P.2d 707 (1956); 
Hanson v. Salt Lake City, 115 Utah 404, 410-11, 205 P.2d 255 
(1949); Riordan v. Westwood. 115 Utah 215, 218-20, 203 P.2d 922 
(1949). See also W. Hutchins, Selected Problems In The Law of 
Water Rights in the West, pp. 257-60, 270, 292-4 (1942); Ullrich, 
"Underground Water Rights in Utah," supra, at 93-97; Skeen, 
"Recent Amendments to Utah T7ater Laws," supra at 2; "Acquisition 
of Well and Diversion of Water by Owner Prior to 1935. . .," 3 
Utah L. Rev. 391, 392 (1952). 
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v, Johnson, 86 Utah 50, 129-132, 40 P.2d 790 (1935), J. Stramp, 
concurring); See also Willow Creek Irr., 21 Utah at 248 
Mr, C. J. Ullrich, in a contemporaneous article, described 
this pre-1935 "dividing-of-the-waters" as: 
. . . an accepted, although unwritten, water code which 
has excepted artesian and percolating waters from the 
classification of public water and assumed that the 
former was governed by the doctrine of correlative 
rights, and the latter was to be considered the 
property of the soil. . . . [H]undreds of people who 
have developed underground water have spent money 
acquiring land to give them a sufficient water right, 
believing they were making their water rights secure 
under the aforesaid decision. These people did not 
file on the water, as they considered it private and 
not public water. 
Ullrich, supra, n. 6, at 94. 
See also the testimony of ECJ. Skeen, regarding the history and 
procedures of the State Engineer from 1935 through 1945. (Tr. 1: 
165-73) 
In this historical context, the Weber River Adjudication was 
commenced under the general adjudication statutes of 1919. Utah 
Laws 1919, Chapt. 67, pp. 177-200. A general determination of 
rights under the 1919 adjudication laws connotes a determination 
of all rights within the system existing at the time the court is 
called upon to act and is based upon the State Engineer's surveys 
and investigations. Mammoth Canal and Irr. Co. v. Burton. 70 
Utah 239, 249-50, 259 P. 408 (1927) We submit that in that 
adjudication the State Engineer did not purport to exercise any 
supervisory control over isolated spring waters that were not 
adjacent to the River because, according to the evidence, ha did 
not survey or study waters not surface tributary to the Weber 
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River. (Exhs. 27, 28) And, the notice to file claims was not 
extended to landowners privately owning the waters in isolated 
springs, wells, or other such confined waters on their 
properties. 
Plaintiffs complain that the trial court should only have 
listened to their evidence "explaining" the Weber River Decree. 
When a general adjudication decree is disputed and its history is 
extensive and complex, it is proper for a court to examine the 
Decree's background circumstances and consider such evidence as 
necessary to determine what was intended by the adjudication in 
the decree. Orderville Irr. Co. v. Glendale Irr. Co., 17 Utah 2d 
282, 286, 409 P.2d 616 (1965) (reviewing an apparent conflict 
between the 1931 Cox Decree and the earlier McCarty Decree on the 
Virgin River). Normally, in determining the extent of a decree, 
a later court will examine not only the language of the decree 
and the findings, but also the underlying pleadings. Logan, Hyde 
Park and Smithfield Canal Co. v. Logan City, 72 Utah 221, 227, 
269 P. 776 (1928) What if those underlying pleadings are no 
longer available? 
Particularly in the absence of the adjudication record, the 
trial court in this case properly considered the evidence of the 
State Engineer's normal practices and policies during the Weber 
River adjudication process. Orderville Irr., 17 Utah 2d at 284-
6. Moreover, all the terms and language of the adjudication 
decree must be construed as a whole to give validity and effect 
to all. Salt Lake City v. Telluride Power Co., 82 Utah 607, 615, 
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17 P.2d 281 (1932) (construing the 1912 Jordan River Decree.) 
Plaintiffs' interpretations of the decree do not give effect to 
the whole judgment nor or to the reality that since 1937 the 
State Engineer has interpreted the decree, and his proposed 
determination, to exclude isolated springs. And, that 
interpretation has not wavered for over 50 years. (Tr. 1: 134, 
167-9; Tr. 2: 9, 38) 
The acceptance of the "English Rule" that percolating 
springs were appurtenant to the land and privately owned was 
upset, topsy-turvy, in Wrathall v. Johnson, 86 Utah 50, 40 P.2d 
755 (1935), and Justesen v. Olsen, 86 Utah 158, 40 P.2d 802 
(1935). The Wrathall decision is lengthy and complex, and the 
court was sharply divided. However, in essence, a majority of 
the court determined that the same rule of appropriation applied 
equally to underground and percolating private waters as to 
surface streams and tributaries. "Subterranean water" was 
declared public water and subject to appropriation. Wrathall, 86 
Utah at 100.8 
C. The Advent of the Diligence Claim Statute 
As a consequence of the Wrathall decision, the 1935, 1937 
and 1939 Utah State Legislatures passed several amendments to the 
water statutes, extending the State Engineer's authority in 
8This history and the impact of Wrathall is explained by 
this court in Bullock v. Tracy, 4 Utah 2d 370, 272-5, 294 P.2d 
707 (1956); Fairfield Irr. Co. v. Carlson, 122 Utah 225, 247 P.2d 
1004 (1952>; Hanson v. Salt Lake City, 115 Utah 404, 410-14, 205 
P.2d 255 (1949); and Riordan v. Westwood, 115 Utah 215, 218-22, 
203 P.2d 922 (1949) 
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general adjudications. In 1935, the legislature expanded the 
definition of public waters subject to appropriation to encompass 
all waters consistent with Wrathall (1933 Utah Rev. Stat. §100-1-
1 (Supp. 1939)), and enacted 1933 Utah Rev. Stat. §§100-5-12 and 
13, that allowed claimants of underground water (which was now 
declared to be public water) to file and preserve their claims 
within one year. 1935 Utah Laws, Chapt. 105, §2, at 200.9 
Contrary to Plaintiffs' argument at trial, the Weber River 
adjudication could not immediately change its jurisdictional 
foundation in 1935 as if the case were a Cinderella's pumpkin. 
The adjudication had been commenced and conducted under the 1919 
general adjudication statutes. In order to apply the 1935 
legislative amendments, the district court would have had to 
begin all over again — giving new expanded notices, requiring 
further surveys and studies, and allowing substantial claim and 
trial-use periods for the hundreds of springs not included in the 
original proceedings. Else, how could an owner of isolated 
springs know that he was being sued or that jurisdiction was 
asserted over his water? (Tr. 1: 180-1, 184) Just as in 
Orderville Irr.. 17 Utah 2d at 285-6, and Telluride Power Co., 82 
Utah at 615, the 1937 Decree must, and does, stand on its own 
historical and documentary background, based upon the laws and 
9Skeen, "Recent Amendments" supra n. 6, at 1-3, 13. See 
also Spanish Fork West Field Irr. Co. v. District Court, 99 Utah 
527, 110 P.2d 344, 345-6 (1941) (detailing various changes in the 
adjudication process). 
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facts as they existed when the adjudication commenced. (Tr. 1: 
184; Exh. 30, Decree, pp. 2, 3, 10) 
Consequently, Provo River Users'' reliance on In Re: Green 
River Adjudication v. U.S., 17 Utah 2d 50, 52, 404 P.2d 251, 252 
(1965) is misplaced. Certainly, an adjudication decree must have 
"some degree of finality and solidarity", but only as to those 
rights clearly adjudicated and resolved thereby. An adjudication 
cannot bind or bar establishment of water rights that, for any 
"legitimate reason" were not assertable and not adjudicated. 
Id.; 2 S. Wiel, Water Rights in the Western States, §1233, at 
1137, (3d Ed. 1911) During the Weber adjudication, Andrus' water 
was considered private water by the State Engineer (Tr. 1: 167), 
by the courts, and, presumably, by Andrus. The record does not 
show any evidence that an adjudication of any right to use that 
water ever occurred. 
From 1935 until 1949, Section 100-5-12 continued to require 
a filing with the State Engineer of all claims to "underground" 
waters c10 Failure to file a claim within the time established 
by Section 100-5-13 was considered prima facie evidence of the 
intent to abandon any right. The time limitation for these 
claims was extended several times during this period. 
In 1949, the legislature enlarged the category of "diligence 
claims" that could be filed with the State Engineer, enacting 
Utah Code Ann. §100-5-15, (1943, as enacted 1949), which has now 
10According to Mr. Skeen, such water rights were firs;* 
included in a general adjudication in 1943, involving the Jordan 
River System and Utah Lake. (Tr. 1:165-6) 
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evolved to our current Utah Code Ann. §73-5-13 (1989). 1949 Utah 
Laws, Chapt. 97, §3 at p. 267.n 
Section 73-5-13 clearly recognizes that although there are 
waters, both surface and underground, that have been appropriated 
by their use dating back to 1903, the priority and right to their 
use may never have been adjudicated in a general adjudication or 
certificated by the State Engineer. This statute allows these 
claims to be filed of public record as "prima facie" evidence of 
the right. Over 600 such Diligence Claims have been filed in the 
Weber River drainage area alone — an area greater than the more 
narrow confines of just the "Weber River System". This means of 
establishing a public record, which is similar to recording a 
land deed, obviates any reason for unnecessary litigation or for 
administrative determination of a person's water right, vis-a-vis 
others, until an actual conflict is presented between adverse 
claimants to the same water. 
Because the purpose and effect of Section 73-5-10 (claims 
for underground waters) appeared to be the same as the new 
diligence claim statute (Section 73-5-13), the former section was 
repealed in 1955.12 Section 73-5-13 stands today as the means 
nUtah Code Ann. §100-5-16, also enacted in 1949, expanded 
the State Engineer's "jurisdiction" by giving him power to 
determine for distribution purposes the watershed to which any 
specific stream was considered tributary. 1949 Utah Laws, at 
267-8. Additionally, §100-5-13 was also amended to extend the 
filing of claims to underground water until 1955. 
12In 1955, the legislature amended Section 73-5-13 to its 
present language, deleting a 1955 filing deadline and adding 
information required as to the water's use. 
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to secure recognition, via a public record, of a claim to use 
water that has been appropriated and put to beneficial use since 
before 1903, but has never been adjudicated by court decree. 
This court has never discussed the relationship between an 
adjudication of water rights and filed diligence claims * 
However, the court has addressed the competing interests of those 
who claim diligence rights under Section 73-5-13 and those who 
claim rights by application for a certificate of appropriation. 
Eskelsen, 819 P.2d at 771-75; Dalton v. Wadlev, 11 Utah 2d 84, 
355 P.2d 69 (1960). 
In Dalton, the plaintiff filed an application for 
appropriation with the State Engineer in 1953, claiming a right 
to use water from a developed, underground spring. Defendants 
Wadley filed diligence claims in 1956. The evidence showed that 
the Wadleys' development and use of the spring water predated 
Dalton's, as far back as 1872. This court rejected Dalton's 
claim that a portion of the developed waters were unappropriated. 
Before 1935, only "surface waters or underground waters in 
defined channels" could be appropriated and the trial court 
properly regarded the developed spring as underground water. 
Where the water user developed his spring prior to 1935, no 
application to appropriate water was necessary and the diligence 
claim had the priority of appropriation, even though it was filed 
later. Id. at 88. 
The right of John Ivan Andrus, and now Kamas Hills, to use 
the water from the Kamas Hills Springs, which use dates back to 
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1896, was properly "perfected" 
1723 and 35-1724. There is no 
And, there was no adjudication 
Decree. Defendant Kamas Hills 
applying its diligence rights 
in 1957 by Diligence Claims 35-
prior right of appropriation here, 
of these waters in the Weber River 
is not barred by res judicata from 
o the Kamas Hills Springs. 
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POINT III 
APPELLANTS FAILED TO MARSHAL ALL THE EVIDENCE 
AND DEMONSTRATE THAT THE TRIAL COURT'S 
FINDINGS ARE CLEARLY ERRONEOUS. 
Plaintiffs spend a substantial portion of their brief 
attempting to reargue and reweigh their versions of the facts, 
according to their witnesses. We submit that the consideration 
of and the weighing of those facts was for the trial court. That 
court was entitled to accept or reject all, part or none of any 
witness' testimony, including Plaintiffs' "experts". Cf. State 
v. Stewart, 729 P.2d 610, 612 (Utah 1986). A reargument of the 
weight and credibility of the evidence does not now become 
Plaintiffs. 
This Court held, in Silver King Consol. Mining Co. v. 
Sutton, 85 Utah 297, 39 P.2d 682 (1934), that the landowner 
claiming ownership of a percolating spring was required to prove 
that the percolating water did not intercept any tributary or 
feeder stream to adjudicated public waters. Such a burden was 
clearly met in this case where virtually every witness agreed 
that the Kamas Hills Springs were completely isolated and that 
the water returned to the underground and was not surface 
tributary to any defined water channel or source. 
Plaintiffs' contention that Mountain Lake Mining Co. v. 
Midway Irr. Co., 47 Utah 346, 149 P. 929 (1915) imposes a 
presumption that all underground waters are tributary to a 
surface stream is a gross misapplication of that case. In that 
matter, the plaintiff drove a mining tunnel into the mountain and 
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"developed" the underground water, creating a flowing surface 
stream, in close proximity to an already appropriated surface 
water source. In the instant matter, Andrus was the one who 
appropriated the water percolating to the surface on his own 
property by his beneficial use and control before 1903. 
Moreover, the decision in this case rests upon the evidence — 
not upon the presumption. Silver King, 85 Utah at 307. 
Appellants claim that under Mountain Lake Mining, 47 Utah 
346, and Bastian v. Nebeker, 49 Utah 390, 399, 163 P. 1092, 1095 
(1916) that Kamas Hills must show by clear and convincing 
evidence that its springs are not tributary to the surface. 
Citing Mountain Lake Mining, Bastian held that a person who goes 
at or near the source of a flowing stream that has been 
appropriated by others and intercepts the subterranean flow by 
drilling a well, must show by clear and convincing evidence that 
the water intercepted is "developed water". 
Bastian and Mountain Lake Mining are clearly not applicable 
here. First, Defendant Kamas Hills has not, by mine or well, 
intercepted a subterranean flow that is at or near the source of 
any surface stream; Defendant's spring waters have been used by 
Defendant and its predecessors since before 1903, and have never 
been appropriated by others; there is no evidence that this 
Defendant's use of the Kamas Hills Spring in any way affects the 
water rights of any other user; and, the evidence is undisputed 
that the Kamas Hills spring water never leaves the property 
before returning to the underground. Compare Bastian, 49 Utah at 
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399-400. The "developed" waters, in the Bastian case, were 
considered, at that time, public waters, subject to 
appropriation• 
The evidence was undisputed that the Kamas Hills Springs are 
not directly tributary to any surface stream, (e.g. Tr. Is 119) 
Moreover, this court recently abandoned adherence to an ancient 
requirement of "clear and convincing" evidence in order to prove 
the appropriation of water by pre-1903 use. See Eskelsen v. Town 
of Perry, 819 P.2d 770, 771 (Utah 1991). There is no valid 
reason to require a stricter evidentiary standard in this case. 
Plaintiffs claim that the evidence shows that these springs 
eventually make their way into the Weber River. We submit that 
there is absolutely no evidence to support that contention. 
Certainly, there was some general testimony that, in this valley 
"bowl," waters from unidentified, underground sources (of which 
there are hundreds in the Kamas Valley area) make their way 
eventually into stream beds at various unidentified points along 
hundreds of miles of the Weber River and its tributaries (none of 
which points are located near these springs). Plaintiffs' 
evidence was merely based on "ifs" and innuendo without a 
factual, knowledgeable basis as to the specific waters of the 
Kamas Hills Springs. (Tr. 1: 56-9, 83-6, 117) Plaintiffs' 
witnesses did not know how the spring waters were used, how much 
was consumed, or what happened to the waters that returned to the 
underground. How can they then have any claim that continued use 
of the spring "impairs" their rights? (Tr. Is 56-8, 88-9, 117) 
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Plaintiffs never traced the water from the Kamas Hills 
Springs. There was no evidence that that water definitely 
reaches any specific surface watercourse and plaintiffs' witness 
could not say that it did. (Tr. 1: 131-2) Considering the 
"complex" geology, it would be just as credible to opine that 
these spring waters are confined in an aquifer, flow under the 
"bowl" into the Great Salt Lake, or reach the Weber River below 
Plaintiffs' diversion points. 
In any event, we agree with the State Engineer that whether 
the Kamas Hills Springs do or do not reach the Weber River is 
irrelevant because such waters were not under the jurisdiction of 
the state as public waters and were not adjudicated in the 
Decree. Claims to such waters were never part of the Engineer's 
survey, study, and proposed determination. (Exh. 39, p.263). 
If, later, during a claim and comment period, some claimants of 
water may have petitioned the court to settle various individual 
claims to otherwise excluded waters, that does not mean that all 
such waters were adjudicated. 
Plaintiffs unreasonably stretch the evidence, and the 
Decree, when they argue that the rights to "hundreds" of 
"isolated" springs were awarded in the Decree, thereby evidencing 
the court's intent to adjudicate all such waters. First, the 
Decree does award rights to various springs "unnamed" and a few 
"seepage" springs, but there is no evidence that there are 
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"hundreds of 'isolated springs'".13 Furthermore, Plaintiff's 
witnesses clearly admitted that there were "hundreds" of springs 
in the area that are not included in the Decree. (Tr. 1: 83, 
116-19, 12 9) But, they made no effort to locate those springs 
that were not listed in the Decree. (Tr. Is 128) 
We submit that Plaintiffs' attempted construction of the 
Decree and of Section 73-5-13 to exclude Andrus's rights to his 
springs will eviscerate the hundreds of Diligence Claims to the 
Weber River that have been filed with the State Engineer, as well 
as many other rights to isolated water sources throughout the 
state. Such a result promises only chaos at a time when the 
increasing demands for Utah's limited water resources and 
distribution require stability in the law. 
Defendants submit that the evidence and record support the 
trial court's judgment and determination that the rights to use 
the Kamas Hills Springs were not adjudicated by the 1937 Weber 
River Decree. 
13For example, our review of the "source index" at the back 
of the Decree (Exh. 30) disclosed four water sources identified 
as "seepage" (Right #'s 277, 825, 834, 841), and only one 
reference to an "isolated spring area" (Right #133). 
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CONCLUSION 
The judgment of the district court that affirms the State 
Engineer's approval of Kamas Hills' change application and 
determines that Diligence Claims 35-1723 and 35-1724 are valid, 
should be affirmed. Defendants should be awarded their costs 
incurred herein. 
RESPECTFULLY SUBMITTED this 
Clark/R. Nielsen ^ 
ornENRIOD, HENRIOD & NIELSEN 
185 South State Street, #500 
Salt Lake City, Utah 84111 
r day of June, 1992. 
AM~ 
Arthur H. Nielsen 
Of NIELSEN & SENIOR, P.C. 
60 East South Temple, #1100 
Salt Lake City, Utah 84111 
Attorneys for 
Defendant/Appellee Kamas Hills 
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Arthur H. Nielsen, USB No. A2405 
NIELSEN & SENIOR, P.C. 
Attorneys for Kamas Hills Ltd. 
Suite 1100, Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 532-1900 
BY. 
F I L E D 
NOV 2 5 1991 
Clerk of Summit County / /f/thk l«**ti 
11-
Deputy Clerk 
IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY 
STATE OF UTAH 
PROVO RIVER WATER USERS' 
ASSOCIATION, a Utah 
corporation, and the UNITED 
STATES OF AMERICA, through the 
Bureau of Reclamation, 
Plaintiffs, 
v. 
ROBERT L. MORGAN, State 
Engineer of the State of Utah, 
and KAMAS HILLS LTD., a Utah 
limited partnership, 
Defendants. 
JUDGMENT AND DECREE 
Civil No. 10500 
Judge Homer Wilkinson 
The above-entitled matter came on regularly for trial before 
the Court, without a jury, on the 26th day of September, 1991. 
Marc T Wangsgard of the firm of Snow, Christensen & Martineau 
appeared as attorney for Plaintiff Provo River Water Users' 
Association; Stephen Roth, Assistant United States Attorney, 
appeared for Plaintiff United States of America; John H. 
Mabey, Jr., Assistant Attorney General, appeared as attorney for 
Defendant Robert L. Morgan, State Engineer of the State of Utah; 
14361 
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and Arthur H. Nielsen and Stephen L. Henriod appeared as 
attorneys for Defendant Kamas Hills Ltd.f a Utah limited 
partnership. 
Following the conclusion of the evidence for the respective 
parties and after hearing the arguments of counsel for such 
parties/ the Court having made and entered its Findings of Fact 
and Conclusions of Law, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 
1. The complaint of Plaintiffs Provo River Water Users1 
Association and United States of America be and the same is 
hereby dismissed with prejudice. 
2. Diligence Claims numbered 35-1723 (D536) and 35-1724 
(D537) be and they are hereby adjudged and determined to be valid 
and in full force and effect with the priority date as set forth 
therein, subject to the conditions set forth in the next 
succeeding paragraph. 
3. The Decision of Defendant Robert L. Morgan, State 
Engineer, be and the same is hereby affirmed and Change 
Application numbered 35-1723 and 35-1724 (al4711) of Defendant 
Kamas Hills Ltd. is hereby approved subject to prior rights and 
the following conditions: 
1) The acre-feet award of this change shall 
be reduced to 114.192 acre-feet of water 
annually. 
2) The uses shall be reduced to 19.68 acres 
of irrigation, 68 equivalent livestock 
units and domestic use for 165 families 
comprised of 60 full-time and 105 
occasional use dwellings; 
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3) A measuring device shall be installed by 
the applicant to measure all waters 
obtained from the sources. The 
measuring device shall be made available 
to the river commissioner or his 
representatives at all reasonable times 
as may be necessary in regulating this 
change. 
4) The source of water shall be limited to 
the springs described in the change 
application and any additional new 
change moving to a source not in the 
immediate vicinity of the proposed 
sources herein described would be viewed 
as a possible enlargement of the right. 
Expenses incurred through the 
distribution and regulation of these 
waters shall be the responsibility of 
the applicant. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant 
Kamas Hills Ltd. be awarded its costs incurred herein. 
DATED this A^ day of November, 1991. 
Approved as to Form; 
Hon. Homer Wilkinson 
District Judge 
Attorney for Plaintiff Provo 
River Water Users1 Association 
Attorney for United States of 
America, Bureau of Reclamation 
Attorney for Defendant 
Robert L. Morgan, State Engineer 
Attorney for Defendant Kamas 
Hills Ltd. 
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Arthur H. Nielsen, USB No. A2405 
NIELSEN & SENIOR, P.C. 
Attorneys for Kamas Hills Ltd. 
Suite 1100, Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephones (801) 532-1900 
IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY 
STATE OF UTAH 
PROVO RIVER WATER USERS' 
ASSOCIATION, a Utah 
corporation, and the UNITED ) FINDINGS OF FACT AND 
STATES OF AMERICA, through the CONCLUSIONS OF LAW 
Bureau of Reclamation, ) 
Plaintiffs, ) 
v. ) 
ROBERT L. MORGAN, State ) 
Engineer of the State of Utah, 
and KAMAS HILLS LTD., a Utah ) Civil No. 10500 
limited partnership, 
) Judge Homer Wilkinson 
Defendants. 
The above-entitled matter came on regularly for trial before 
the Court, without a jury, on the 26th day of September, 1991. 
Marc T Wangsgard of the firm of Snow, Christensen & Martineau 
appeared as attorney for Plaintiff Provo River Water Users' 
Association; Stephen Roth, Assistant United States Attorney, 
appeared for Plaintiff United States of America; John H. 
Mabey, Jr., Assistant Attorney General, appeared as attorney for 
Defendant Robert L. Morgan, State Engineer of the State of Utah; 
1 4 3 6 1 
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Clerk of Summit County 
B Y . o 
Deputy Clerk 
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and Arthur H. Nielsen and Stephen L. Henriod appeared as 
attorneys for Defendant Kamas Hills Ltd., a Utah limited 
partnership. 
After the conclusion of the evidence for the respective 
parties and after hearing the arguments of counsel for such 
parties, the Court, having fully considered the evidence, now 
makes and enters the following Findings of Fact and Conclusions 
of Law. 
FINDINGS OF FACT 
1. Plaintiff Provo River Water Users1 Association is a 
Utah non-profit corporation organized and existing under the laws 
of the State of Utah, and has certain contract rights to use some 
of the waters of the Weber River and Beaver Creek, among others, 
for storage in Deer Creek Reservoir for use under a Federal 
Reclamation Project known as the "Provo River Project." 
2. Plaintiff United States of America owns the water 
rights being used by Plaintiff Provo River Water Users1 
Association and appears in this action through the Bureau of 
Reclamation as a plaintiff. It filed a complaint in intervention 
herein, pursuant to the ruling of this Court on August 26, 1991/ 
in which it adopted as its claims the averments, allegations and 
prayer for relief contained in the complaint of Plaintiff Provo 
River Water Users1 Association. 
3. Defendant Robert L. Morgan presently is and at all 
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times material herein has been the duly-appointed, qualified and 
acting State Engineer of the State of Utah, 
4. Defendant Kamas Hills Ltd. is a Utah limited 
partnership organized and existing under the laws of the State of 
Utah. 
5. On or about June 2, 1937, the District Court of Weber 
County/ State of Utah, entered its Judgment and Decree (commonly 
referred to as the "Weber River Decree") in that certain action 
entitled Plain City Irrigation Co. v. Hooper Irrigation Co., 
et al., Civil No. 7487. 
6. Under the terms of said Weber River Decree, the Court 
purported to determine all rights to the use of water of the 
Weber River System, which system is defined by Plaintiffs in the 
complaint as "all of the waters of the Weber River, its 
tributaries and streams which flow into the Weber River, 
excluding the Ogden River above its junction with the Weber River 
and excluding tributaries and streams which flow into the Weber 
River from the north side below said junction." 
7. Defendant Kamas Hills Ltd.'s predecessor-in-interest 
did not file a statement of claim covering the use of the waters 
identified under Diligence Claims numbered 35-1723 (D536) and 
35-1724 (D537) with the Clerk of the District Court of Weber 
County, State of Utah, in said Civil No. 7487. 
8. On March 22, 1957, Defendant Kamas Hills Ltd.'s 
predecessor-in-interest, John Ivan Andrus, filed Diligence Claims 
numbered 35-1723 (D537) and 35-1724 (D538) in the office of the 
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Utah State Engineer pursuant to Utah Code Ann. §73-5-13, claiming 
a water right with an 1896 priority from unnamed springs located 
in Section 3f Township 2 South, Range 6 East, Salt Lake Base & 
Meridian, in Summit County, State of Utah. 
9. On June 27, 1988, City Creek Enterprises, a limited 
partnership and the immediate predecessor of Defendant Kamas 
Hills Ltd., filed in the office of the State Engineer Change 
Application No. al4711 to change the points of diversion, place 
and purpose of use of 0.629 cfs or 189.19 acre of feet annually 
claimed under Diligence Claims numbered 35-1723 (D536) and 
35-1724 (D537). 
10. Notice of said Change Application No. al4711 was 
published in the manner and for the period provided for by law, 
and thereafter written protests against the granting of Change 
Application No. al4711 were filed in the office of Defendant Utah 
State Engineer by Plaintiff Provo River Water Users' Association, 
the Weber Basin Water Conservancy District and the United States 
Bureau of Reclamation. 
11. On September 8, 1989, Defendant Robert L. Morgan as 
State Engineer made and entered his decision approving Change 
Application numbered 35-1723 and 35-1724 (al4711) subject to 
prior rights and the following conditions: 
1) The acre-feet award of this change shall 
be reduced to 114.192 acre-feet of water 
annually. 
2) The uses shall be reduced to 19.68 acres 
of irrigation, 68 equivalent livestock 
units and domestic use for 165 families 
14361 
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comprised of 60 full-time and 105 
occasional use dwellings; 
3) A measuring device shall be installed by 
the applicant to measure all waters 
obtained from the sources. The 
measuring device shall be made available 
to the river commissioner or his 
representatives at all reasonable times 
as may be necessary in regulating this 
change. 
4) The source of water shall be limited to 
the springs described in this 
application and any additional new 
change moving to a source not in the 
immediate vicinity of the proposed 
sources herein described would be viewed 
as a possible enlargement of the right. 
Expenses incurred through the 
distribution and regulation of these 
waters shall be the responsibility of 
the applicant. 
12. Following the decision of Defendant Robert L. Morgan, 
State Engineer, and within the time permitted by law, Plaintiff 
Provo River Water Users' Association filed a judicial review 
action with this Court. 
13. Plaintiff Provo River Water Users1 Association further 
seeks a declaratory relief from this Court. 
14. Protestant before the State Engineer, Weber Basin Water 
Conservancy District did not appeal from said decision of the 
State Engineer. Protestant, the United States of America, 
through the Bureau of Reclamation, initially failed to appeal 
from the decision, but has since joined with Plaintiff Provo 
River Water Users1 Association in its action for judicial review. 
15. The Court finds that the Weber River Decree is not 
ambiguous as far as it goes, but the Court also finds that the 
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Decree does not extend as far as the Plaintiffs' claims in this 
matter. 
16. The waters arising from the unnamed springs involved in 
this action flow along the surface of the ground for a short 
distance and then return to the subsurface and are not directly 
tributary to the Weber River, nor do the waters flow into any 
stream or water source which is surface tributary to the Weber 
River. 
17. There are many isolated springs included in the Weber 
River Decree, both within and without the area identified on the 
hydrographic survey maps made by the State Engineer in connection 
with the general adjudication. Many of said springs have natural 
channels to the Weber River or are tributary to the River. Many 
of them also sink into the earth before reaching a tributary of 
the Weber River, although they may thereafter percolate 
eventually into the Weber River System. 
18. The Court further finds that the unnamed springs which 
are the subject of this action and identified in Diligence Claims 
numbered 35-1723 (D536) and 35-1724 (D537) (al4711) are not 
surface tributary to the Weber River, and the evidence is 
insufficient to establish that the waters from the unnamed 
springs involved in Defendant's Change Application (al47il) 
definitely make their way into the Weber River. 
19. The Court further finds that the waters of the unnamed 
springs xdentified in Diligence Claims numbered 35-1723 (D536) 
and 35-1724 (D537), filed by the predecessor-in-interest of 
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Defendant Kamas Hills Ltd,, were not covered by the Weber River 
Decree and that the Weber River Decree was not broad enough to 
cover those particular springs. -
CONCLDSIONS OF LAW 
From the foregoing Findings of Fact, the Court makes and 
enters the following Conclusions of Law: 
1. Defendant Kamas Hills Ltd. is entitled to judgment 
against Plaintiffs on their complaint, adjudging and determining 
that Diligence Claims numbered 35-1723 (D536) and 35-1723 (D537) 
are valid with the priority date as set forth therein and should 
be confirmed and approved by the Court as modified hereinafter. 
2. Defendant Kamas Hills Ltd. is entitled to judgment 
affirming the Decision of Defendant Robert L. Morgan, State 
Engineer and approving Change Application numbered 35-1723 and 
35-1724 (al4711) subject to prior rights and the following 
conditions: 
1) The acre-feet award of this change shall 
be reduced to 114.192 acre-feet of water 
annually. 
2) The uses shall be reduced to 19.68 acres 
of irrigation, 68 equivalent livestock 
units and domestic use for 165 families 
comprised of 60 full-time and 105 
occasional use dwellings; 
3) A measuring device shall be installed by 
the applicant to measure all waters 
obtained from the sources. The 
measuring device shall be made available 
to the river commissioner or his 
representatives at all reasonable times 
as may be necessary in regulating this 
change. 
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4) The source of water sha l l be l imited to 
the spr ings descr ibed in the change 
a p p l i c a t i o n and any a d d i t i o n a l new 
change moving to a source not in the 
immediate v i c i n i t y of the proposed 
sources herein described would be viewed 
as a poss ib le enlargement of the r i g h t . 
E x p e n s e s i n c u r r e d t h r o u g h t h e 
d i s t r i b u t i o n and r e g u l a t i o n of these 
waters s h a l l be the r e s p o n s i b i l i t y of 
the appl icant . 
X-* DATED this >-~ day of November, 1991. 
^-/<h^ 
on. Homer Wilkinson 
istrict Judge 
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BEFORE THE STATE ENGINEER OF THE STATE OF UTAH 
IN THE MATTER OF CHANGE APPLICATION ) 
) MEMORANDUM DECISION 
NUMBER 35-1723 AND 35-1724 (al4711) ) 
Change .Application Number al4711, evidenced by Diligence Claim Numbers 35-1723 
and 35-1724, was filed by City Creek Enterprises to change the point of 
diversion, place and nature of use of 0«629 cfs of water or 189.19 acre-feet 
of water. 
Heretofore, the water has been diverted frcm unnamed springs located at a 
point North 2387 feet and West 323 feet from the Sl/4 Corner of Section 3, 
T2S, R6E, SU3&M. The water has been used for the stockwatering needs of 114 
equivalent livestock units and irrigation requirements of 62.0 acres of land 
in the SW1/4NW1/4 and the W1/2SW1/4 of Section 3, T2S, R6E, SLB&M. 
It is proposed to divert the water fraa springs referred to and located as 
follows: 
1) l£wer Spring - North 2078 feet and East 2292 feet; 
2) Middle Springs - North 1262 feet and East 3601 feet; 
3) Middle Springs - North 1248 feet and East 3548 feet; 
4) Middle Springs - North 1218 feet and East 3490 feet; 
5) Middle Springs - North 1114 feet and East 3490 feet; 
6) Upper Spring - South 29 feet and East 3424 feet; 
all frcm the SW Corner of Section 3, T2S, R6E, SIB&M. 
The water will be used for the donestic needs of 276 families (100 year-round 
and 176 occasional year-round use), stockwatering of 114 equivalent livestock 
units and irrigation of 34.75 acres in all of Section 3; the N1/2N1/2 and the 
S1/2S1/2 of Section 10; all in T2S, R6E, SLB&M. 
The application was advertised in the Summit County Bee from July 15, 1988, 
to July 29, 1988, and was protested by the U.S. Bureau of Reclamation, Provo 
River Water Users' Association, and Weber Basin Water Conservancy District. 
The written protest of Weber Basin Water Conservancy District stated that 
there is not sufficient water for the intended uses and it is concerned about 
the possible impacts on the Weber Basin project. 
The Provo River Water User's Association, in its written protest, stated that 
the proposed points of diversion are above their point of diversion, the 
change would constitute an enlargement and that the applicant was barred and 
estopped frcm asserting the claimed water rights under the express provision 
of Utah Code Annotated, 73-4-9. The approval of the change would, therefore 
inpair the vested rights of the protestant. 
The U.S. Bureau of Reclamation, in its written protest, stated the change 
would constitute an enlargement of the applicant's rights. 
A hearing was held November 1, 1988, at the Summit County Firehouse #33, near 
Kimball's Junction. 
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At the hearing, the applicant, represented by Michael Gottftedson and Stanley 
Green, explained the historic uses of the two Diligence Claims and stated that 
the Weber River Decree did not cover all of the water usage, especially that 
ftom the springs. The quantification of the rights was also explained. 
Lee Baxter, representing the U.S. Bureau of Reclamation, stated that there 
would have to be provisions for meters. 
The Provo River Water User's Association, stated that the Weber River Decree 
was issued to settle all Diligence Claims and because the applicant was not an 
awardee of the Decree, it had no claim. It is further believed that this 
change application would be an enlargement due to year-round use rather than 
the historic irrigation season use and would cause iirpairment to its rights 
which divert mainly during the winter months. 
The State Engineer has researched the rights involved and found that the 
original claimant, John Ivan Andrus, was named in the Proposed Determination 
of Water Rights which was compiled by the State Engineer for the Weber River 
system. This information is fcund on Page No. 244 and Mr. Andrus was 
determined at that time to have no right, title, interest or claim in or to 
any of the waters of the Weber River or its tributaries; however, he was later 
awarded an l/18th interest in the flew of Hcyt Spring for culinary uses by 
Award No. 988 of the Weber River Decree. 
Section 73-4-9, of the Utah Code, states that any person must file the 
Statement of Water User's Claim to water and if they fail to file such a 
claim, they shall be forever barred and estopped from subsequently asserting 
any rights and shall be held to have forfeited all rights to the use of the 
water therefore claimed by them. However, Section 73-5-13 of the Utah Code, 
allows claimants to file claims to the right to the use of water which are 
prima facia evidence of claimed right or rights therein described. 
The State Engineer has received numerous diligence claims on the Weber River 
drainage system that appear to be unaddressed in the Weber River Decree and 
has acted on change applications that have been filed on such claims since the 
decree was signed. 
The State Engineer, in this action, is not adjudicating the claims as filed by 
the applicant or his predecessors; however, in review of the data before him, 
which includes aerial photographs of the land in question from 1957, 1981, and 
1987, the State Engineer is of the opinion that the applicant, did not have at 
the time the claim was filed, nor does he now have, the uses that were 
claimed; namely, 62.0 acres of irrigation. A field review conducted by 
personnel of the office of the State Engineer in April of 1989, found that the 
12.0 acres claimed as irrigated in the SW1/4NW1/4 are still actively 
irrigated. It appears that the 10 acrCw claimed to have been irrigated in the 
SW1/4SW1/4 cculd have at one time been irrigated, however are not at present. 
Of the 40 acres claimed in the NW1/4SW1/4, it doesn't appear that the full 40 
acres were ever irrigated nor intended to have been irrigated. Only about 15 
acres could have been, but are not actively irrigated to date. It was 
observed during field investigations that the water was being used on other 
land not claimed in these diligence claims. 
Ul^Or.CII »4fTr> 
MEMORANDUM DECISION 
APPLICATION NUMBERS 
35-1723 AND 1724 (al4711) 
PAGE -3-
After review and investigation of this right, it is the opinion of the State 
Engineer that this right was apparently not addressed in the Weber River 
Decree, possibly because it was not directly tributary to the Weber River, 
and that only 37 acres cculd have been actively irrigated. There appears to 
be satis possible sub-irrigation in this tract, but these areas would be 
practically impossible to step the irrigation to effect the change, The State 
Engineer is further of the opinion that this change can be approved without 
impairing the rights of others if certain conditions are imposed. 
It is, therefore, ORDERED and Change Application Number 35-1273 and 35-1724 
(al4711) are hereby APPROVED subject to prior rights and the following 
conditions: 
1) The acre-feet award of this change shall be reduced to 114.192 acre-
feet of water annually, 
2) Hie uses shall be reduced to 19.68 acres of irrigation, 68 equivalent 
livestock units and domestic use for 165 families comprised of 60 
full-time and 105 occasional use dwellings; 
3) A measuring device shall be installed by the applicant to measure 
all waters obtained fran the sources. The measuring device shall 
be made available to the river commissioner or his representatives 
at all reasonable times as may be necessary in regulating this 
change. 
4) Ihe source of water shall be limited to the springs described in this 
application and any additional new change moving to a source not in 
the immediate vicinity of the proposed sources herein described would 
be viewed as a possible enlargement of the right. Expenses incurred 
through the distribution and regulation of these waters shall be the 
responsibility of the applicant. 
This Decision is subject to the provisions of Rule R625-6-17 of the Division 
of Water Rights and to Sections 63-46b-13 and 73-3-14 of the Utah Code 
Annotated, 1953, which provide for filing either a Request for Reconsideration 
with the State Engineer or an appeal with the appropriate District Court. A 
Request for Reconsideration must be filed with the State Engineer within 20 
days of the date of this Decision. However, a Request for Reconsideration is 
not a prerequisite to filing a court appeal. A court appeal must be filed 
within 30 days after the date of this Decision, or if a Request for 
Reconsideration has been filed, within 30 days after the date the Request for 
Reconsideration is denied. A Request for Reconsideration is considered 
denied when no action is taken 20 days after the Request is filed. 
Dated this 8th day of Septanber, 1989. 
Robert L. Morgan, P.E., State Engineer 
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Mailed a copy of the foregoing Memorandum Decision this 8th day of Septariber, 
1989 to: 
City Creek Enterprises 
c/o Michael Gottffredsan 
838 South Second East 
Salt lake City, UT 84111 
Bureau of Reclamation 
c/o P. Kirt Carpenter 
P.O. Box 1338 
Provo , UT 84603 
provo River Water Users1 Association 
c/o Joseph Novakf Attorney 
P.O. Box 45000, 10 Exchange Place 
Salt Lake City, UT 84145 
Weber Basin Water Conservancy District 
Ivan W. Flint, General Manager 
2837 East Highway 193 
iaytonf UT 84041 
Stanley Green 
730 South 7th East 
Centerville, UT 84014 
BY: 
TITLE CHANGE-SEE ABSTRACT 
'00f?/ fsS^,^A 
Robin Campbell, Secretary 
MICROFILMED 
t .LED 
OCT 1 5 1991 
Cl«rk*f Summit County » 
IN THE DISTRICT COURT OF THE ^ Kl^D*'(^I»iAL,*DISTRICT 
IN AND FOR SUMMIT COUNTY, STATE OF UTAH 
.uif^ 
7703-7R 
PROVO RIVER WATER USERS 
ASSOCIATION, A UTAH 
CORPORATION, AND THE UNITED 
STATES OF AMERICA, 
PLAINTIFFS, 
VS. 
ROBERT L. MORGAN, STATE 
ENGINEER TO THE STATE OF 
UTAH; AND KAMAS HILLS LTD., 
A UTAH LIMITED PARTNERSHIP, 
DEFENDANTS. 
REPORTER'S PARTIAL TRANSCRIPT 
OF TRIAL PROCEEDINGS (RULING) 
ORIGINA! 
CIVIL NO. 10500 
HON. HOMER F. WILKINSON 
BE IT REMEMBERED, THAT ON THE 27TH DAY OF 
SEPTEMBER, 1991, COMMENCING AT THE APPROXIMATE HOUR OF 12:10 
P.M., THE ABOVE-ENTITLED PROCEEDINGS CONTINUED IN TRIAL IN THE 
COURTROOM OF THE SUMMIT COUNTY COURTHOUSE, COALVILLE, UTAH; SAID 
CAUSE BEING HEARD BY THE HONORABLE HOMER F. WILKINSON, JUDGE IN 
THE THIRD JUDICIAL DISTRICT, STATE OF UTAH; FOLLOWING BEING A 
REPORTER'S PARTIAL TRANSCRIPT OF TRIAL PROCEEDINGS, PORTION ONLY 
OF ENTIRE PROCEEDINGS BEING HEREIN TRANSCRIBED PURSUANT TO 
REQUESTED TRANSCRIPT CONTENT. 
APPEARANCES 
MARC T. WANGSGARD, ESQUIRE, SNOW, CHRISTENSEN & 
MARTINEAU, 10 EXCHANGE PLACE, 11TH FLOOR, POST OFFICE BOX 45000, 
AAT £ /yde»iXui 
SALT LAKE CITY, UTAH 84145 TELEPHONE 521-9000 APPEARING ON BEHALF 
OF PLAINTIFF PROVO RIVER WATER USERS ASSOCIATION. 
STEPHEN ROTH, ESQUIRE, ASSISTANT UNITED STATES 
ATTORNEY, 476 UNITED STATES COURTHOUSE, 350 SOUTH MAIN STREET, 
SALT LAKE CITY, UTAH 84101 TELEPHONE 524-5682 APPEARING ON BEHALF 
OF PLAINTIFF UNITED STATES OF AMERICA. 
JOHN H. MABEY, JR., ESQUIRE, ASSISTANT UTAH 
ATTORNEY GENERAL, 1636 WEST NORTH TEMPLE, SUITE 300, SALT LAKE 
CITY, UTAH 84116 TELEPHONE 538-7227 APPEARING ON BEHALF OF 
DEFENDANT ROBERT L. MORGAN, STATE ENGINEER OF THE STATE OF UTAH. 
ARTHUR H. NIELSEN, ESQUIRE, NIELSEN & SENIOR, 
P.C., SUITE 1100, EAGLE GATE TOWER, 60 EAST SOUTH TEMPLE, SALT 
LAKE CITY, UTAH 84111 TELEPHONE 532-1900 APPEARING ON BEHALF OF 
DEFENDANT KAMAS HILLS LTD. 
1 (WHEREUPON, AT THE APPROXIMATE HOUR OF 12:10 
2 P.M. ON THE 27TH DAY OF SEPTEMBER, 1991, THE 
3 FOLLOWING PROCEEDINGS CONTINUED IN OPEN COURT:) 
4 THE COURT: COUNSEL, LET ME INDICATE TO YOU 
5 THAT I HAVE BEEN LIVING WITH THIS CASE FOR THE LAST FEW DAYS, 
6 A WEEK. I WILL FIRST ADMIT IT'S NOT THE EASIEST DECISION THAT 
7 HAS EVER BEEN MADE BY THIS COURT, NOR IS IT THE EASIEST ONE TO 
8 UNDERSTAND WITH ALL THE INTRICACIES OF IT. 
9 BUT I DO FEEL THAT I KNOW MORE ABOUT IT RIGHT 
10 NOW THAN I DID BEFORE AND WILL IN THE FUTURE, SO I AM GOING TO 
11 GIVE YOU MY DECISION AT THIS TIME. 
12 LET ME INDICATE TO YOU THAT THIS COURT IS OF 
13 THE OPINION THAT WHEN A COURT DECREE IS HANDED DOWN, THAT IT 
14 SHOULD BE ENFORCED, AND THAT IT SHOULD NOT BE ERODED AWAY AND 
15 SHOULD APPLY TO ALL PEOPLE AS FAR AS AT THE TIME AND 
16 PROSPECTIVELY, TOO. 
17 BUT THE COURT IS ALSO OF THE OPINION THAT 
18 INDIVIDUALS SHOULD NOT BE BOUND BY A COURT DECREE UNLESS THEY 
19 ARE GIVEN SUFFICIENT NOTICE, AND THAT THAT DECREE IS BROAD 
20 ENOUGH TO INCLUDE THEM WITHIN THAT PARTICULAR DECREE. 
21 NOW COUNSEL HAS ARGUED AND ASKED ME TO MAKE A 
22 DECISION AS TO WHETHER THE WEBER DECREE WAS AMBIGUOUS. I 
23 STATED DURING THE COURSE OF THE TRIAL THAT I WAS NOT PREPARED 
24 TO SAY THAT IT WAS AMBIGUOUS, OR THAT IT WAS NOT AMBIGUOUS AT 
25 THAT TIME, BUT I WAS ALLOWING TESTIMONY ON IT. 
3 
1 AND OF COURSE THAT HAY BE IN VIOLATION OF THE 
2 PAROL EVIDENCE RULE, BUT I THOUGHT THERE WAS SUFFICIENT 
3 QUESTION THAT I DID ALLOW THE TESTIMONY. 
4 THE COURT IS OF THE OPINION THAT THE DECREE IS 
5 NOT AMBIGUOUS AS FAR AS IT GOES, BUT I DO NOT THINK THAT THE 
6 DECREE GOES AS FAR AS THE PLAINTIFF CLAIMS IT GOES. 
7 I'M NOT HERE TO SAY WHAT THE INTENT WAS, AND 
8 MAYBE THE INTENT WAS TO GO FURTHER AND TO DO MORE THINGS. I 
9 CAN'T DECIDE THAT. I CAN ONLY DECIDE AS FAR AS THE WORDING OF 
10 IT IS CONCERNED. 
11 I DO THINK THAT IT SOMEWHAT REFLECTS AS FAR AS 
12 THE LAW IS CONCERNED, AND THE LAW DID CHANGE, AND I GUESS IN 
13 1918, 1919, 1925, 1944, I'M NOT SURE EXACTLY OF THE YEARS--YOU 
14 KNOW THEM BETTER THAN I DO AS FAR AS THE STATUS OF THE LAW 
15 BEING CHANGED, AND PARTICULARLY AS TO SUBSURFACE WATER--THAT 
16 IT DIDN'T ALLOW, OF COURSE, CLAIMS TO BE FILED, DILIGENCE 
17 CLAIMS, AS FAR AS SUBSURFACE WATER IS CONCERNED UNDER THE NEW 
18 STATUTE. 
19 THE COURT DOES FIND THAT THERE ARE MANY 
20 ISOLATED SPRINGS WITHIN THE AREA, BOTH WITHIN THE MAP AND 
21 WITHOUT THE MAP, THAT MANY OF THOSE SPRINGS HAVE NATURAL 
22 CHANNELS TO THE WEBER RIVER OR AS TRIBUTARIES. MANY OF THEM, 
23 OF COURSE, ARE SUBSURFACE, SINK INTO THE EARTH. 
24 I'M SURE THAT MANY OF THEM PERCOLATE EVENTUALLY 
25 INTO THE WEBER SYSTEM OR--YES, THE WEBER SYSTEM, OR 
4 
1 TRIBUTARIES OF IT. 
2 I THINK ONE OF THE WITNESSES SAID THAT THE 
3 SUBSURFACE WATER, THE BOWL IS FORMED AND IT SITS THERE, AND OF 
4 COURSE THEN IT SINKS INTO THE EARTH. HOW FAR DOWN IT GOES OR 
5 WHERE IT GOES TO, WE DON'T KNOW. 
6 AS FAR AS THE KAMAS SPRINGS ARE CONCERNED, THE 
7 COURT FINDS THAT THOSE SPRINGS, AT THE TIME, THERE WAS NO 
6 EVIDENCE THAT THEY WERE INCLUDED WITHIN THE WEBER DECREE, THAT 
9 THERE IS NO EVIDENCE AS FAR AS SURFACE CHANNELS GOING TO THE 
10 WEBER SYSTEM. 
11 IN FACT THE TESTIMONY WAS THAT THEY WENT 
12 THROUGH THE GROUND, THEY GO DOWN INTO THE--I THINK THE ROCK 
13 FILL FROM THE PARTICULAR LANDSLIDE, AND THERE THEY STAY. 
14 IN OTHER WORDS, WHAT I'M SAYING IS THAT THERE'S 
15 NO EVIDENCE THAT THE ISSUE BEFORE THE COURT OF KAMAS SPRINGS, 
16 THAT THEY DEFINITELY MAKE THEIR WAY INTO THE WEBER SYSTEM. 
17 NOW I'M NOT NAIVE ENOUGH TO SAY THAT WHATEVER 
18 SINKS INTO THE EARTH MAY NOT PERCOLATE EVENTUALLY INTO ONE OF 
19 THE STREAMS, BUT I ALSO WOULD FEEL THAT IT MAY KEEP GOING DOWN 
20 AND BE WASTED AS FAR AS THAT GOES. 
21 THE COURT WOULD HATE TO GIVE A DECREE THAT 
22 WATER WOULD SIT THERE AND BE WASTED WHERE IT COULD BE USED, 
23 AND I DON'T THINK THAT WAS THE INTENT OF THE WEBER DECREE, 
24 EITHER; ALTHOUGH I'fl NOT--AND AS I INDICATED EARLIER--I DO NOT 
25 WANT TO GET INTO TRYING TO STATE WHAT THE INTENT WAS AS FAR AS 
5 
1 THAT DECREE IS CONCERNED, BECAUSE I'M SURE IT WAS BROAD AND 
2 WAS INTENDED TO INCLUDE A GREAT DEAL, OF COURSE, AS FAR AS 
3 WATERS WERE CONCERNED. 
4 SO WHAT I'M SAYING IS THAT THIS COURT DOES FIND 
5 THAT THE DILIGENCE RIGHTS FILED BY KAMAS AND THEIR 
6 PREDECESSORS WERE ON WATER THAT WAS NOT COVERED, AND THAT THE 
7 WEBER DECREE WAS NOT BROAD ENOUGH TO COVER THOSE PARTICULAR 
8 SPRINGS. 
9 THEREFORE I DO FIND IN FAVOR OF THE DEFENDANT 
10 AND AGAINST THE PLAINTIFF. ANY QUESTIONS? 
11 MR. NIELSEN: MAY WE PREPARE FINDINGS AND 
12 CONCLUSIONS IN ACCORDANCE WITH YOUR HONOR'S DECISION? I COULD 
13 GET THE REPORTER TO GIVE US A TRANSCRIPT. 
14 THE COURT: I WOULD ASK YOU TO DO THAT. 
15 MR. NIELSEN: THANK YOU, YOUR HONOR. 
16 MR. WANGSGARD: YOUR HONOR, I DO HAVE A 
17 QUESTION. YOUR FINDING THAT THE DILIGENCE RIGHTS ARE ON 
18 SPRINGS THAT ARE NOT COVERED BY THE DECREE, IS THAT PREMISED 
19 ON YOUR FINDING THAT THERE IS INSUFFICIENT EVIDENCE OF THE 
20 SPRING WATER BEING TRIBUTARY TO THE WEBER RIVER? 
21 THE COURT: THAT IS PART OF IT. ANYTHING 
22 FURTHER? IF NOT, MAY I COMMEND YOU, COUNSEL, FOR A VERY WELL 
23 -PREPARED AND PRESENTED CASE. IT'S BEEN ENJOYABLE. COURT 
24 WILL BE IN RECESS. 
25 (WHEREUPON, AT THE HOUR OF 12:20 P.M., THE 
6 
PROCEEDINGS CAME TO A CLOSE.) 
REPORTER'S CERTIFICATE 
7703-7R 
STATE OF UTAH ) 
SS. 
COUNTY OF SALT LAKE ) 
I, EDWARD P. MIDGLEY, RPR, CM, OFFICIAL COURT 
REPORTER IN THE THIRD JUDICIAL DISTRICT, STATE OF UTAH, DO 
HEREBY CERTIFY THAT THE ABOVE AND FOREGOING PROCEEDINGS WERE 
BY ME STENOGRAPHICALLY REPORTED AT THE TIMES AND PLACES 
HEREIN SET FORTH; THAT THE SAME WERE BY ME SUBSEQUENTLY 
CAUSED TO BE REDUCED TO TYPEWRITTEN FORM, CONSISTING OF 
PAGES 1 THROUGH 6, BOTH INCLUSIVE; PORTION ONLY OF ENTIRE 
PROCEEDINGS BEING HEREIN TRANSCRIBED, PURSUANT TO REQUESTED 
TRANSCRIPT CONTENT; AND THAT SAID TRANSCRIPTION SO PRODUCED 
CONSTITUTES A TRUE AND CORRECT TRANSCRIPTION OF TESTIMONY 
GIVEN, EVIDENCE ADDUCED AND PROCEEDINGS HAD IN THE ABOVE 
-ENTITLED CAUSE. 
TO WHICH CERTIFICATION I HEREBY SET MY HAND 
AND NOTARIAL SEAL THIS 30TH DAY OF SEPTEMBER, 1991, AT SALT 
LAKE CITY. 
EDWARD P. MIDGLEY, RPR, CM 
OFFICIAL COURT REPORTER 
(UTAH CSR NO. 133) 
CERTIFICATE OF SERVICE 
Served the foregoing Brief of Appellee Kamas Hills by 
mailing four copies thereof, postage prepaid, this 1st day of 
May, 1992, to: 
Joseph Novak 
Marc T Wangsgard 
Snow, Christensen & Martineau 
P.O. Box 45000 
Salt Lake City, Utah 84145 
David T. Jordan 
Stephen Roth 
United States Attorney's Office 
359 South Main Street, 476 
Salt Lake City, Utah 84101 
Michael M. Quealy 
John H. Mabey 
Division of Natural Resources 
Utah Attorney General's Office 
1636 West North Temple, #300 
Salt Lake City, Utah 84116 
Clark R. Nielsen 
